Seeking Debt Waivers
ot Small Amount Loans

Stephen Grace, Coordinator, Homeless Persons’ Legal Clinic, LawRight

The link between poverty, debt and
homelessness is both immediately
evident and well established. If you
are unable to afford basic living costs,
a small short-term loan may seem the
only viable option: an injection of
cash to smooth over income
fluctuations. In reality, these loans can
trap people in a debt spiral, further
entrenching their poverty.

Advocating for these loan debts to
be waived is a key strategy to
address individual hardship. As a

consequence, some debtors are left
‘better off’ if they do not repay the
initial loan. We will discuss the legal
rights and obligations imposed on a
consumer and the available
protections. We argue that a
consumer is entitled to exercise
these protections by asking for the
debt to be waived.

We start by outlining the framework
around small amount credit
contracts and the legal protections
available to consumers.

Small Amount Loans and the
Debt Spiral

Small amount loans emerged in
Australian in the late 1990s."
These loans offer small amounts of
credit at high interest over a short
space of time.

Supporters of small amount loans
argue that they provide access to
credit to those otherwise excluded
from mainstream credit products,
credit that is essential to respond to
unexpected costs or purchases. They




assert that consumers exercise free
and informed choice when entering
these agreements.?

Consumer advocates view these loans
differently. Their objections are
multiple and varied, but regularly
include:

* the terms of the loans, including the
associated costs, are not commonly
understood by the borrower?

* these loans are rarely entered on a
one-off basis

* borrows are likely to be
experiencing financial hardship,
with the majority receiving a
Centrelink benefit*

* borrows are likely to be
experiencing significant physical,
psychological or emotional health
problems?®

* the main reason for taking a loan is
to cover basic living expenses,
including utility bills, rent or food®

* rather than alleviate financial
pressures, these loans exacerbate
a person’s circumstances of
hardship

* companies that offer these loans
target vulnerable people.

Research in this area predominantly
supports the position taken by
consumer advocates. These types of
loans and the practices of these
companies are commonly recognised
as predatory’ and the target client
base is, by definition, vulnerable.

As noted by Marcus Banks in his
report Caught Short: ‘poverty
pervades the lives of most borrowers
interviewed".®

Consumers of small amount loans are
protected by two main mechanisms;’
limits on the fees and charges
associated with the loans; and a
requirement that lenders assess the
suitability of a loan. These mechanisms
are designed to prevent or minimise
the harm caused to consumers, rather
than offer remedies."

However, when a consumer defaults
under a credit contract, a credit
provider may negotiate repayment or
enforce their legal rights through the
courts. They may also make a
negative listing on the consumer’s
credit history.

Australian legislation limits the costs
and fees that lenders of small amount
credit contracts can charge: a

20 per cent establishment fee and
charges of four per cent a month (flat
rate), which amounts to 48 per cent a
year. If more than 50 per cent of a
consumer’s income is made up of
Centrelink payment, repayments
cannot be more than a fifth of the
income of the consumer. Lenders are
still able to charge additional fees for
defaults or enforcement, although
there are limits imposed.™

In practice, even when these ‘caps’
are applied, the cost to a consumer
can be exorbitant. Borrowing $500 for
two months, you will be required to
pay an establishment fee of $100 and
monthly fees of $20: a cost of $140
(plus the amount you have borrowed).
This is effectively interest of

170 per cent a year before including
default or enforcement fees.

Lenders of small amount loans are
required to take reasonable steps to




determine if a loan will be 'not
unsuitable’ for the consumer.
Lenders must:
* make enquiries about the purpose
of the loan
* make reasonable enquiries and
take reasonable steps to verify a
consumer’s financial circumstances,
which includes reviewing 90 days
of bank statements
* make an assessment as to whether
the loan will be unsuitable."

A loan will be unsuitable if complying
with the obligations under the loan
would cause the consumer substantial
hardship or the loan would not meet
the consumer’s requirements.

In some instances, such as when a
consumer is currently in default under
another small amount loan or has
taken two similar loans in the last

90 days, there is a presumption that
the loan will be unsuitable.™

If a creditor provides a loan that is
unsuitable, a consumer should be
placed in the position they would have
been before taking the loan, usually by
refunding the fees and charges.

It has long been recognised that a
person, even a debtor, should be
entitled to keep his or her basic
wage or income: that they do not
become ‘a mere slave or personal
chattel of his Creditors’." In practice,
the law offers this protection in a
number of ways.

Social security payments are
considered ‘absolutely inalienable’,"
meaning that a creditor has no right
to access this income to repay a debt
without the consent of the consumer.
Additionally, if a consumer is declared
bankrupt, they are entitled to earn an
income up to a threshold amount
before being required to make a
contribution towards their debt.’
They are also entitled to retain some
essential property, such as personal
belongings or trade tools. As the
income threshold begins at over
$50,000, the income of many
consumers experiencing poverty is
protected during bankruptcy. Similar
provisions apply to enforcement
action through state courts."”

For consumers experiencing poverty,
these are strong legal protections to
their limited income.

When negotiating with creditors,
volunteer lawyers at LawRight's
Homeless Persons’ Legal Clinic
(HPLC) will often invoke three distinct
arguments:

1. A credit provider has failed in its
obligations under the relevant
legislation, exposing it to possible
penalties.

2. In failing its legal obligations, a
credit provider is not legally
entitled to any fees or charges.

3. A consumer's income and
possessions are protected.

Supported by details of the consumer’s
disadvantage, our volunteer lawyers
regularly negotiate waivers of small
amount loans, such that the consumer
is not require to repay the amount that
remains unpaid. In securing this
outcome, a consumer is left ‘better off’
if they do not repay a portion of the
original amount borrowed.

Some community expectations place a
moral obligation on debtors to repay
the amount borrowed. However, this
expectation misunderstands the
nature of this interaction and the
obligations owed between a consumer
and a credit provider.

The relationship between a credit
provider and a consumer is legal in
nature, created when two parties agree
to enter a legal agreement. This legal
relationship contains all of the rights
and obligations of the agreement,
including the consumer protections
discussed above. When entering these
agreements, small amount credit
providers make an informed
commercial decision in consideration
of the various legal rights and
consumer protections. Credit providers
are also aware of the possibility of
default (some credit providers use the
possibility of default as justification for
the exorbitant costs they charge). The
same cannot be said for consumers,
many of whom are unaware of their
legal rights and do not exercise a true
choice to enter these agreements.
Consumers often enter these
agreements due to a need for
immediate funds rather than a strategic
assessment of the cost of the loan."

When negotiating a resolution of these
debts, it is acceptable to hold these

companies to the standard imposed by
the law and to assert the legal rights or
protections offered to consumers.
Where a legal protection is available, a
consumer is entitled to rely on that
protection in the same way that a
credit provider will rely on its legal
rights to enforce a debt. Taking this
approach, consumer advocates can
effectively assert a client’s legal rights
to resolve their debts, addressing an
underlying cause of poverty.
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